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Chapter 17.40
LIVE-ABOARDS

Sections:

17.40.010 Purpose.

17.40.020 Live-Aboards Prohibited.

17.40.030 Permits Required.

17.40.040 Application for Live-Aboard
Permit.

17.40.050 Issuance of Permit.

17.40.060 Term/Renewal.

17.40.070 Conditions/Regulations.

17.40.080 Use of Pumpout Facilities.

17.40.090 Compliance with Law.

17.40.100 Discharge Log.

17.40.110 Limitation on Number of
Permits.

17.40.120 Transfer Prohibited.

17.40.130 Revocation/Cancellation.

17.40.140 Suspension and Revocation.

17.40.150 Procedure for Suspension or
Revocation.

17.40.160 Appeal or Call for Review.

17.40.010 Purpose.

The City Council of the City of Newport Beach finds and declares as follows:

A. This chapter will promote the public health, safety and welfare by regulating
the number of per- sons living aboard vessels on offshore moorings and insuring,
to the extent possible, that this residential use does not result in the discharge of
human waste; activities that are disruptive or impede other parties use and/or
enjoyment of the bay; or otherwise adversely impact the health, safety and welfare
of those that visit, work around, or live near, the bay. (Ord. 2008-2 § 1 (part), 2008)

17.40.20 Live-Aboards Prohibited.

A. Live-aboards shall not be permitted at piers that are bayward of residentially
zoned areas. No person shall live aboard any vessel on an onshore mooring.

B. Live-aboards are prohibited on moorings subject to long-term mooring sub-
permits as noted in Section 17.60.040(G).

B:C. Commercial Marinas: Commercial Marinas shall be permitted to have a
total of 7% of their slips available for live-aboards. Live-aboards are not permitted
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bayward of residentially owned properties.

GD. Live-aboards may be permitted on moorings subject to short-term sub-
permits according to Section 17.60.040(G). (Ord. 2010-26 § 4, 2010: Ord. 2008-2
8§ 1 (part), 2008).

17.40.30 Permits Required.

No person shall live-aboard any vessel assigned to an offshore mooring without first
having obtained a live-aboard permit from the Harbormaster. No live-aboard permit
shall be issued except to a person holding a valid mooring permit issued pursuant to
Chapter 17.60, or any successor chapter. No permit shall be issued to any live-aboard
which is not in intended to serve as the principal residence of the permittee. For
purpose of this section, principal residence shall mean to live-aboard for not less than
eight months in any calendar year. (ord. 2018-17 § 32, 2018: Ord. 2008-2 § 1 (part),
2008)

17.40.040 Application for Live-Aboard Permit.

An application for a live-aboard permit shall be filed with the Harbormaster upon
forms provided by the City and shall contain the‘following information:

A. The name of the permittee and the name(s) of all'individuals to be living aboard
the vessel;

B. All pertinent information relative to. the vessel, including but not necessarily
limited to, the name of the vessel, the registration number of the vessel assigned by the
Department of Motor Vehicles or the United States Coast Guard, the make and model
of the vessel, the length of the vessel,

C. The make, model, and holding tank capacity of the marine sanitation device
installed in the vessel;

D. The address and phone number, emergency contact information and email
address where the permittee or.other ‘adult living aboard can be contacted during
regular work hours or when not occupying the vessel;

E. Otherinformation the Harbormaster reasonably believes is necessary or helpful
to the efficient administration of the provisions of this chapter.

Applications. will be accepted only from persons holding a valid mooring permit
issued pursuant to.Chapter 17.60 of the Newport Beach Municipal Code or valid rental
agreement from a_commercial marina. All applications shall be accompanied by a fee
established by resolution of the City Council, but the fee shall not exceed the cost to
the City of administering this chapter. The submittal of an application for live-aboard
shall be deemed consent by the owner of the vessel to any inspection necessary to
confirm the accuracy of the information in the application. (Ord. 2018-17 88 33, 34,
2018; Ord. 2008-2 § 1 (part), 2008)

17.40.51 Issuance of Permit.

Upon receipt of an application for a live-aboard permit, the Harbormaster shall
investigate the information contained in the application_as well as other information on
record available to the City. The Harbormaster shall deny the application if:

A. The vessel which will serve as the principal residence will-serve-as-theprincipal
residenee-is not equipped with a fully operational sanitation device sufficient in capacity
to insure no discharge of human waste into the harbor;

B. Approval of the application would result in live-aboard permits in excess of the
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limitations provided by this chapter;

C. Issuance of the permit, given the specific circumstances of the application, would
significantly impact persons residing, working or visiting the bay;

D. The vessel is incapable of safely maneuvering under its own power, whether by
sail or engine, from the mooring to the open waters of the Pacific Ocean and back to
the mooring. (Ord. 2018-17 § 35, 2018; Ord. 2008-2 § 1 (part), 2008)

17.40.60 Term/Renewal.

A. Permits issued pursuant to this chapter shall be valid for a term of twelve (12)
months. Applications for the renewal of any permit shall be submitted at least sixty (60)
days before expiration of the permit, on forms supplied by the City, shall include the fee
established by resolution of the City Council and shall specify any changes to the
information provided on the original application for a permit.

B. The application for renewal shall be denied for any of the reasons specified in
Section 17.40.050; the permittee has failed to comply with any provision of this title
during the term of the previously issued permit; or the permittee has failed to use the
vessel as permittee’s principal residence during previous term of the permit.-; or the
permittee has failed to use the vessel as permittee’s principal residence during the
previous term of the permit.

C. The issuance of a live-aboard permitis nontransferable and does not create any
tenancy between the City and permittee or other persons living aboard, nor does it
create any property right to the mooring.site. (Ord. 2013-11 § 158, 2013; Ord. 2008-2 §
1 (part), 2008)

17.40.70 Conditions/Regulations.

A. The Harbormaster may impose such conditions on the permit as are reasonably

necessary to insure that the activities of the permittee comply with the provisions of this
chapter. Such conditionsshall include but are not limited to:
1) All vessels subject to a live-aboard permit_shall have an operable marine sanitation
device and holding tank pre-approved by the Harbormaster. 2) By obtaining a live-
aboard permit, the  permittee specifically authorizes the Harbormaster or_his or her
designee to board the Subject vessel any time to inspect the marine sanitation device
and holding tank and install a dye tablet to determine whether there is any discharge
from the same,

A:B. The Harbormaster shall have the power to promulgate rules and
regulations toinsure that the purposes of this chapter are satisfied. Each permittee shall
comply with these rules and regulations. Compliance shall be considered a condition
to each live-aboard permit. (Ord. 2018-17 § 36, 2018: Ord. 2008- 2 § 1 (part), 2008)

17.40.080 Use of Pumpout Facilities_Disposal of Trash.

Permittees shall use pumpout facilities on a regular basis or otherwise discharge
human waste in a legal manner. The permittees and others living aboard pursuant to
permit shall not deposit any garbage or trash in the bay or on property surrounding the
bay except in trash receptacles owned and maintained by the City of Newport Beach
or_its contractors. (Ord. 2008-2 § 1 (part), 2008) Disposal of oversized items; e-waste,
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oils, fuels, chemicals, or other such liquids; not appropriate for disposal in trash
receptacles owned and maintained by the City of Newport Beach or its contractors,
shall be properly hauled off and properly disposed of by the permittee. Use of City
owned trash receptacles must comply with any recycling initiative or other such waste
material separation program instituted by the City.

17.40.090 Compliance with Law.

The permittee, and others authorized to live-aboard any vessel, shall comply with
all applicable State and Federal laws, the provisions of the Newport Beach Municipal
Code, and all conditions, express and implied, to the permit. Failure to comply with these
laws, ordinances, or policies shall constitute grounds for revocation of the permit. (Ord.
2008-2 § 1 (part), 2008)

17.40.100 Discharge Log.

Each permittee shall maintain a log for the use of pumpout facilities, or commercial
pumpout_services: The log shall contain the date, time, and location waste was
discharged. The discharge log and any supporting material.from commercial putout
service providers (such as company issuedservice records, service invoices, etc.) shall
be available for inspection by the Harbormaster at all reasonable hours and upon
request. The log and all supporting documentation shall be submitted to the
Harbormaster with the renewal application.. Each live aboard permittee is required to
contract with an authorized commercial{pumpout service at a minimum of twice a
month. Company records.from this commercial pumpout service will be made available
to the City for regular review. Permittee will authorize the commercial pumpout service
to share all service records with the City upon request. (Ord. 2018- 178 37, 2018: Ord.
2008-2 § 1 (part), 2008) 17.40.110

17.40.110 Limitation on Number of Permits.

A. The number of live-aboard permits in effect at any given time shall not exceed
seven percent of the number of offshore mooring permits and each commercial marina
may have up to 7% of the total slips available (30 feet or larger) for live-aboards
pursuant to Section 17.40.20 (D) issued by the City pursuant to Chapter 17.60.

B. The Harbormaster shall establish a waiting list of persons who wish to apply
for a live-aboard permit. The waiting list shall consist solely of persons who hold valid
mooring permits issued pursuant to the provisions of Chapter 17.60, or any successor
chapter. Any person who sells ortransfers the vessel, or any ownership interest in the
vessel, assigned to a mooring shall be removed from the waiting list. In the event
the number of live-aboard permits falls below the limit specified in subsection (A) and
subsection (B) of this section, the Harbormaster shall notify the person or persons next
in order on the waiting list of the vacancy or vacancies. The notice shall specify that
applications will be accepted for thirty (30) days after the date of the notice, and that
failure to apply within the thirty (30) day period will result in removal of that person or
persons from the waiting list. Notice shall be deemed given when deposited in the
United States mail, with the first class postage prepaid, and addressed as specified by
the person or persons on the waiting list. City shall not be liable for a failure to notify any
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person or persons on the waiting list since placement on the list does not create any
property right in any person or persons on the list nor any contractual obligation on the
part of the City. An application for placement on the waiting list shall be accompanied by
a fee established by resolution of the City Council, but in no event shall the fee exceed
the cost of administering the waiting list. (Ord. 2018- 17 § 38, 2018; Ord. 2008-2 § 1
(part), 2008)

17.40.120 Transfer Prohibited.

No person shall transfer, assign, sell or convey a live-aboard permit. Any attempt to
transfer, sell, convey or assign a live-aboard permit shall be aviolation of this chapter
and grounds for revocation of the permit. (Ord. 2008-2 § 1 (part), 2008)

17.40.130 Revocation/Cancellation.

The City has reserved the right to cancel live-aboard permits under certain
circumstances. Any permit issued pursuant<to this chapter shall be deemed
cancelled upon revocation of the mooring permitissued pursuant to Chapter 17.60 of
the Newport Beach Municipal Code. (Ord..2008-2 § 1 (part), 2008)

17.40.140 Suspension and Revocation.

Any permit granted pursuantto this chapter.and Chapter 17.60, or any successor
chapter, may be suspended or revoked by the Harbormaster upon a determination
that:

1. The permittee has violated, or failed to comply with, any of the provisions or

requirements of this chapter or Title 17;

2. The permittee has discharged. raw or treated sewage into the bay or otherwise
violated the provisions of Section 17.40.090 of this chapter;

3. Permittee has failed to pay any fee required to be paid pursuant to the provisions
of this.chapter and/or resolution of the City Council;

4. The permittee, or any person on the vessel, has engaged in conduct which has
unreasonably interfered with the health, safety, welfare, or peace of any person.

(Ord. 2018-17 839, 2018; Ord. 2008- 2 § 1 (part), 2008)

17.40.150 Procedure for Suspension or Revocation.

In the event the Harbormaster determines there may be grounds for suspension
or revocation of a permit issued pursuant to this chapter, the Harbormaster shall give
written notice in accordance with Section 1.05.030, or any successor section, of intent
to suspend or revoke the permit and the right of the permittee to request a hearing
before the Harbormaster within fifteen (15) calendar days from the date on which
notice is deemed served. The notice shall state the reason for the proposed
suspension or revocation and shall be accompanied by any documents in the
possession of the Harbormaster that pertain to the grounds for the proposed action.

If the permittee does not request a hearing within fifteen (15) calendar days of
the date the notice is deemed served, the decision of the Harbormaster shall be final
and permittee shall not be entitled to an appeal. (Ord. 2018-17 § 40, 2018: Ord.
2013-11 § 159, 2013: Ord. 2008-2 § 1 (part), 2008) 17.40.160
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17.40.160 Appeals or Calls for Review.

Appeals or calls for review to this chapter shall be made in accordance with Chapter
17.65, or any successor chapter. (Ord. 2015- 9 § 29, 2015: Ord. 2008-2 § 1 (part),
2008)

Chapter 17.45 SANITATION

Sections:

17.45.010 Piers, Docks and Floats.
17.45.020 Required Pumpout Facilities.
17.45.030 Waste and Refuse—Small Vessel Moorage.

17.45.10 Piers, Docks and Floats.

A. A permit for a pier, dock-or float shall not be issued until the rough
plumbing for the dwelling unit or the required sanitation facilities serving such pier, dock
or float has been installed and approved by the Community Development Department.
The use of a pier, dock or float will'not.be allowed until any required sanitation facilities
are completed and in operation.

B. All public or private commercially operated shore-connected boat
marinas shall have a minimum of two restroom facilities, one for women and one for
men, for each twenty (20) berthing spaces available in the marina. The walking distance
from the farthest boat berth to'the restroom facility should be minimized to the extent
possible, and shall not exceed a maximum of one thousand (1,000) feet in overall
walking distance.

C. C. Sewage Pumping Facilities. Permission may be granted to install
and operate sewage pumping facilities for boats moored to shore-connected structures
providing such installations are first approved by the HarberReseurcesBivision- Public
Works Department and‘the Community Development Department. (Ord. 2013-11 88§
160, 161, 2013; Ord. 2008-2 § 1 (part), 2008)

17.45.20 Required Pumpout Facilities.
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A. Pumpout Facility Required.

1. All sailing clubs, marinas with-a capacity of fifty (50) or more vessels and
marine activity permittees engaged in providing vessels for lease or charter shall install
a vessel waste pumpout system solely for the use of vessels associated with that
activity. The‘pumpout facility shall be installed on dock space under the control of the
club or permittee with convenient access to all vessels, owned, leased or chartered
by the club or permittee..The pumpout facility shall have a capacity commensurate
with the capacity of the holding tanks of the vessel or vessels of the club or permittee.

2. All pumpout facilities required by this chapter shall be installed pursuant to
permit issued by the Harbor Resources Manager City. Application for permit shall be
made on forms prepared, and furnished, by the Harbor Resources Manager City. No
fee shall be charged for the issuance of the pumpout facility permit or any other
permit required prior to installation.

3. The application for permit shall be accompanied by appropriate plans and
specifications setting forth in detail the work to be done.

4. The application, plans and specifications required by this chapter shall be
reviewed by the Harbor Resources Manager City to determine if the proposed work
meets all requirements of this chapter and other provisions of the Newport Beach
Municipal Code. The Harbor Resources Manager City shall issue the permit if the
proposed pumpout station complies with all applicable ordinances, rules and
regulations. A separate permit will be required from the Building Official prior to
installation of the pumpout facility.
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B. Maintenance. Permittee shall maintain the pumpout facility in good condition
and repair at all times. (Ord. 2013-11 88 162—164, 2013; Ord. 2009-2 §§ 6—8, 2009;
Ord. 2008-2 § 1 (part), 2008)

17.45.30 Waste and Refuse—Smal-\essel Meoorage-

A. Discharge of Treated or Untreated Human or Animal Excreta. No person shall
discharge, permit or allow any other person on a vessel under his or her control or
command to discharge any treated or untreated human or animal excreta from any
head, toilet or similar facility on a vessel into the waters of Newport Bay or the Pacific
Ocean. All vessels in the waters of Newport Bay which have marine sanitation devices
shall be subject, at any time, to boarding by the Harbormaster to inspect the operation
and condition of the same and shall be subject to the use of a dye tablet to determine
whether or not the marine sanitation system is discharging overboard. Violations are
subject to Administrative remedies per NBMC Section.05.20 and immediate removal
from Newport Harbor.

A. Vessel Holding Tank Requirements.
1. Vessel Wastes. No person shall own.or operate a vessel equipped with any head
(toilet) or receptacle for human body wastes in the waters of Newport Bay or the
Pacific Ocean unless it complies with all'applicable Federal, State, County and City
standards.
2. Marina Pumpout Facilities. The owner and operator of every commercial marina
with a capacity of fifty (50) or more vessels shall provide a permanent holding tank
pumpout facility or equivalent services which are operable and available for use at all
times and which are capable of servicing all vessels berthed, docked, or moored at
the marina.
B. Refuse in Navigable Waters. No person shall throw, discharge, deposit or leave
or cause, sufferor permit to.be thrown, discharged, deposited or left, either from the
shore or from any pier or vessel or from any factory or elsewhere, any refuse matter
of any description, into the navigable waters of Newport Harbor or on the shore of
Newport Harbor or any /navigable water within the boundaries of the City where
the same may be washed into Newport Harbor or such navigable water, either by
tides, or by floods or otherwise.
C. Refuse and Vessels on Shoreline. No person shall place or allow vessels, boats,
materials, garbage, refuse, timber or waste matter of any description to remain on or
upon the shorelines of the Pacific Ocean or on the shorelines of Newport Harbor
within the City. The HarberResources-Manager City may remove the same with or
without notice, at his or her option, and the cost thereof may be recovered from any
person owning the same, or placing or causing it to be placed on the shoreline, in a
civil action.
D. Refuse—Marinas and Piers. Any owner or operator of a marina or any owner
or permit holder who maintains a pier shall keep the area in and around such
marina or pier located on the shorelines of Newport Harbor within the City reasonably
free and clear from beached or floating refuse, debris or litter at all times.
E. Discharge of Flammable Materials. No person shall pump or discharge from any
vessel or tank into the waters of Newport Harbor, oil, spirits, or any flammable liquid,
or deposit any rubbish, refuse matter or articles of any similarly offensive character
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therein or upon any pier or street leading to such facility.

F. Dead Animals. No person shall throw, place or leave any dead animal or
putrefying matter in the waters of Newport Harbor, or on or along the shore thereof or
the shore of any tidewater within the City.

G. Signs Concerning Sanitation Regulations. The owner or operator of any
commercial boat docking facility or marina located on the waters of Newport Bay
shall install and maintain at his or her expense in conspicuous locations on the
premises thereof standard signs to inform the public of the regulations prohibiting the
discharge of toilets on any vessel into the waters of Newport Bay and other provisions
of this title which relate to harbor sanitation. Uniform standards and specifications for
the design and general locations of such signs shall be prescribed by the Harbor
Commission. (Ord. 2013-1188 165—167 2013; Ord. 2009-2 8§ 9, 10, 2009; Ord.
2008-2 § 1 (part), 2008)

Chapter 17.50 HARBOR DEVELOPMENT PERMITS AND REPAIR OR
MAINTENANCE PERMITS — ADDITIONAL CHANGES TO BE DISCUSSED WITH
CITY ATTORNEY NOT INCLUDED HERE

Sections:

17.50.010 Harbor Development Permits — General Reguired-forHarbor
Structures:

17.50.020 Harbor Development Permits = Applications ferHarbor
DevelopmentPermits:

17.50.030 Harbor Development Permits - Processing of Application.

17.50.040 Harbor Development Permits - Rendering of Decision.

17.50.050 Harbor Development Permits - Conditions.

17.50.060 Harbor Development Permits - Bond Requirements.

17.50.070 Harbor. Development Permit - Transfer-ef-Rermit.

17.50.080 _Harbor Development Permit - Expiration, Extension, Violation and

Revocation.
17.50.090 Harbor Development Permit - Structure Without Permit
Declared a Nuisance— Abatement.

17.50.100 Harbor Development Permit - Securing of Structures.

17.50.110 Harbor Development Permit - Appeal or Call for Review.

17.50.120 — Repair or Maintenance Permits — General

17.50.130 — Repair or Maintenance — Approval, Denial, Revocation

17.50.140 — Repair Maintenance — Appeal of Denial or Revocation

17.50.10 Harbor Development Permits — GeneralReguired-forHarbor
Struetures.

A. No person or agency shall build, make, erect, construct,
improve, covert, maintain, extend, expand, reconstruct, replace or make
additions or structural alterations (collectively or singularly referred to as
“‘development” on or to any building, pier, float, gangway, piling, bulkhead, sea wall,
reef, breakwater, or other structure in, upon or over the waters of Newport Harbor
or-thePaciic-Ocean-or any other water where the tide ebbs and flows within the
City, or do any filling or excavating in such waters-erecean, without first obtaining a
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written “Harbor Genstruction-Development Permit” from the City and provided that
such development complies with the requirements of this chapter. Repairs or
maintenance of such structures shall be subiect to a maintenance permit in

B. The County of Orange may do constructron work or fill or dredge W|th|n
Newport Harbor, or cause the same to be done, without such a permit so long as
such work is done pursuant to a harbor development plan on lands owned by the
County or pursuant to a request therefore by the City Council.

C. A separate permit will be required by the Public Works Department for dredging
(see Chapter 17.55, Dredging Permits). (Ord. 2018-17 § 41, 2018; Ord. 2008-2 § 1
(part), 2008)

17.50.20 Harbor Development Permits - ApplicationforHarbor
DevelopmentPermits:

A. Required Forms. Applications for Harbor Development Permits

adthority-to-erectrevise-and-do-maintenance-work-on-structures-shall be filed in the

office of the Community Development Department and the Public Works
Department and processed in compllance Wlth Sectlon 17. 05 115 mwntmgenierms

Communlty Development Department—Dlrector shall not issue a permit W|thout prior
approval of the Publlc Works—Department Director, or hIS or her deS|qnee

er—her—authen%eelaagent—The applrcant has the opportunlty of submlttrng “Alternate
Materials of Design and Methods of Construction” as part of his or her application

for a Harbor Development Permit that may deviate from the design criteria through
theappeal—preeess—Supported bySH#rerent sufficient |ust|f|cat|on_mest—bepreweled

17. 50 30 Harbor Development Permits - Processing of Application.

A. In addition to complying the with procedures for processing an application for
11
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the Harbor Development Permit in accordance with Section 17.05.140, the Fhe
application and plans and specifications shall be reviewed by the Public Works
Director and Community Development Department to determine whether the
proposed work—development meets all the requirements of this Code and any
standards and policies adopted by the City Council or required by State or Federal
regulatory agencies for such development, construction or work.

B. Approval by Other Agencies as Required.

1. Coastal Commission. Proof of prior approval, when applicable, from the
California Coastal Commission shall be required before issuing any permit.

2. U.S. Army Corps of Engineers. Proof of prior approval of the U.S. Corps of
Engineers will be required.

3. County of Orange. Proof of prior approval of the County of Orange will be
required when work extends over County tidelands.

4. Approval in Concept. All development in areas where the Coastal Commission
retains coastal development permit authority shall require conceptual approval from
the Public Works Director prior to application to the Coastal Commission. An approval
in concept from the Public Works Department indicates the proposed development
conforms in concept to all applicable provisions of this title only and does not provide
approval for any applicable land use and property developmentregulation.

C. A public hearing shall be required for XXX (to be later defined) Harbor
Development Permits. Notice of the hearing shall be provided and the hearing shall

be conducted in compllance Wlth Sect|on 17 05.140. Be#erelssmnga—pe#nﬂ—fer—any

a—eleesten—The Harbor Development Permit eemm{—shall not be |ssued untll the appeal

or call for review period provided in Chapter 17.65, or any successor chapter, expires.

D. Prior‘to the issuance of a permit, the applicant will show proof of insurance
coverage as required by the Longshoremen’s and Harbor Worker's Compensation
Act. (Ord. 2018-17 8§88 43—45, 2018; Ord. 2015-9 § 30, 2015; Ord. 2013-11 88 169,
170, 2013; Ord. 2008-2 § 1 (part), 2008)

17.50.40 Harbor Development Permits - Rendering of Decision.

A. Approval. The Sity-Community Development Director is authorized to
approve and issue new Harbor Development Permits permits-and revisions to
existing Harbor Development Permits permits-that conform to the
design criteria and all applicable standards and policies in conjunction with plan
reviews by the Public Works Department_following compliance with the
procedures set forth in Section 17.05.115 and, if a public hearing is required,
a public hearing conducted by the Community Development Director, or his or
her designee, in compliance with Section 17.05.140. After the conclusion of
the hearing on_an application for a Harbor Development Permit, the
Community Development Director shall render a written decision within ten
(10) days, unless both the applicant and the Community Development Director
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consent to a later date at the hearing. The Community Development Director
may elect to refer any Harbor Development Permit application to the Harbor
Commission for consideration and final action.

B. The application shall be denied if:

1. The application does not conform to the provisions of this Code, the
design criteria approved by the City Council.

2. The proposed application is likely to create navigational congestion, or
otherwise interfere with the rights of other harbor permittees within Newport
Harbor, or ether—eceanfrent-property owners_or long-term lessees located
within a three hundred (300) foot radius, excluding intervening rights-of-way
and waterways, of the exterior boundaries of the proposed development for
which a Harbor Development Permit application has been filed.

3. The proposed application does not conform to the policies and
regulations of the certified Local Coastal Program

4. The development is designed or sited so as to obstruct public access to coastal
resources or, in the case of the alteration, extension, enlargement, expansion,
reconstruction, replacement or addition of any existing structures described in
Subsection 17.50.010(A), if such development{would,.in comparison to the existing
structure, restrict or impair the public’s use_of the bay or.beach in the vicinity of the
existing structure.- (Ord. 2018-17 § 46, 2018; Ord. 2017-8 § 4, 2017; Ord. 2013-11 §
171, 2013; Ord. 2008-2 § 1 (part), 2008)

17.50.50 Harbor Development Permits - Conditions.

A.In granting any such application, the Public—\Werks—Community
Development Director shall issue the Harbor Development permit-Permit to the
owner or long-term lessee of the abutting upland property and may impose
conditions in the permit which are deemed necessary to protect commerce,
navigation or fishing, orthe use, operation or development of Newport Harbor.

B. When appropriate where projects involve construction_or development
on or nearthe waterway, eelgrass (Zostera marina) and Caulerpa taxifolia
protocol surveys shall be required as a condition of City approval of projects
in the Newport Bay. The Southern California Caulerpa Action Team (SCCAT)
shall be immediately notified if Caulerpa taxifolia is found.

C. Acceptance of Provisions. It is understood and agreed by the permittee
that the doing of any work under the permit shall constitute an acceptance of
all the applicable provisions of the Municipal Code.

D. Inspection shall be done by the City for conformity with the California
Building Code, design criteria and the approved plans_and conditions of
approval. (Ord. 2018-17 § 47, 2018; Ord. 2017-8 § 5, 2017; Ord. 2013-11 88
172,173, 2013; Ord. 2008-2 § 1 (part), 2008

17.50.060 Harbor Development Permits - Bond Requirements.

If the nature of the proposed werk-development is such that if left incomplete it will
create a hazard to human life or endanger adjoining property, a cash bond or surety
bond satisfactory to the City Attorney in the sum of one hundred twenty (120) percent
of the estimated cost of the work will be required to guarantee the faithful performance
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of the proposed werkdevelopment. (Ord. 2008-2 § 1 (part), 2008)

17.50.070 Harbor Development Permit - Transfer of Permit.

Harbor Development Permits shall only be issued to and held by the owner or long-
term lessee of the abutting upland property. The permittee shall not transfer a permit
without prior written approval of the City-Community Development Director and
payment of fees as established by resolution of the City Council. No person who as
an abutting upland owner or lessee of real property was granted a permit under the
provisions of this chapter for a pier or similar structure shall retain any right of use in
such pier, or similar structure, after having divested himself or herself of the ownership
or leasehold interestin such real property. Upon such divesting, the ownership interest
in such pier, float or similar structure shall remain with the person to whom the permit
was granted, but the right of use thereof shall vest in the City until such time as a permit
for such pier, float or structure is granted to another.person. Except where rights of
ownershipor use have heretofore been judicially decreed, no per- son may heretofore
or hereafter gain any rights of ownership or use of any such pier, float or similar
structure by any purported transfer made without such prior written approval of the
City. The PublieWerks-Community Development Director is authorized to approve
transfers of permits. (Ord. 2018-17 § 48, 2018: Ord. 2008-2 § 1(part), 2008)

17.50.80 Harbor Development Permits - Expiration, Extension, Violation
and Revocation.

A. Expiration. All eenstruction-Harbor Development Permits permits—shall expire
unless the werk-development contemplated shall have been completed within one
hundred eighty (180) days from the date of approval per the Uniform Administrative
Code adopted by the City of NewportBeach.

B. Violation of -Terms. Any Harbor Development permit—Permit granted in
accordance with the terms of this Cede—chapter may be revoked if any of the
conditions ‘or terms of such permit are violated, or if any law or ordinance is violated
in connection therewith.

C. Revocation. Procedures for revocation shall be as prescribed by Chapter
17.70, (Enforcement). (Ord. 2008-2 § 1 (part), 2008)

17.50.090 Harbor Development Permits - Structure Without Permit Declared
aNuisance—Abatement.

Every structure maintained in or over the waters of Newport Harbor erthe-Pacific
Oecean-without a current valid permit existing therefore when required by this chapter,
or maintained in a manner or for a purpose other than or different from that provided
in the permit, shall constitute a nuisance and shall be immediately abated and may
be removed. If upon written notice to remove any such structure the owner thereof
fails, refuses or neglects to do so within a reasonable time specified in the notice,
being not less than five nor more than thirty (30) days after such notice, the City shall
abate or remove it and the cost thereof may be recovered from the owner of such
structure in a civil action. (Ord. 2008- 2 § 1 (part), 2008)
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17.50.100 Harbor Development Permits - Securing of Structures.

If, based upon an inspection by the City or the Harbormaster or other facts, the
Harbormaster determines that a sea lion has boarded a permitted structure and/or
any vessel or other appurtenances attached to the structure, the Harbormaster shall
issue a notice of violation and the permittee shall take any and all necessary action
to employ and maintain appropriate measures to deter sea lions from boarding the
structure and/or any vessel or other appurtenances attached to the structure within
seven calendar days of the notice of violation. If the Harbormaster determines that
appropriate deterrent measures have not been taken within seven calendar days of
the notice of violation, the Harbormaster may issue an administrative citation and
the permittee shall take any and all necessary action to employ and maintain
appropriate sea lion deterrent measures. Appropriate deterrent measures shall be
defined as the latest methodology permitted by National Marine Fisheries Service
to minimize sea lion boarding of a permitted structure and/or any vessel or other
appurtenances attached to the structure (Ord. 2018-17 § 49, 2018: Ord. 2010-5 § 3,
2010: Ord. 2009-1 § 2, 1-27-2009; Ord. 2008-2.8 1 (part), 2008)

17.50.110 Harbor Development Permits - Appeals or Calls for Review.

Appeals or calls for review to this chapter shall be made in accordance with Chapter
17.65, or any successor chapter.

17.50.120 Repairs or Maintenance/Permits - General.

A. Prior to the commencement of any. repairs or maintenance, the property owner,
lessee or occupier of the property.upon which repairs or maintenance will be located
shall apply for a permit for repairs or maintenance. Applications for a permit for repairs
or maintenance.shall be filed in the office of the Community Development Department
on forms prescribed by the Community Development Department. The application for
the permit _shall. specify the precise nature, location, scope of work, and estimated
completion date for the repairs or maintenance and shall be processed in compliance
with the requirements ofSection 17.05.115.

B. No property owner, lessee, occupier of property, contractor, subcontractor, or
other person or entity shall commence repairs or maintenance subject to this chapter
until a valid permit for the repairs or maintenance has been issued by the Community
Development Director.

C. No permit for repairs or maintenance shall be issued for a period in excess of six
(6) months. A permit may not be extended beyond the initial six-month period unless
the Community Development Director, or his or her designee, finds both that: (1) due
to circumstances beyond the control of the permittee, the repairs or maintenance could
not be fully completed within the time permitted by the initial permit; and (2) extension
of the permit will not adversely affect the public health, safety or welfare. The
Community Development Director, or his or her designee, may limit the term of the
permit to a period of less than six (6) months upon a determination of any of the

following:
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1. That the full six-month period is unnecessary given the anticipated scope of
the repairs or maintenance;

2. That any period of time in excess of that prescribed by the Community
Development Director, or his or her designee, would adversely affect the public
health, safety or welfare; or

3. That similar repairs or maintenance previously approved by the Community
Development Director, or his or her designee, were completed in a period of time
less than the six-month maximum.

17.50.130 Repairs or Maintenance Permits - Approval, Denial, Revocation.

A. The Community Development Director, or his or her designee, shall be responsible
for the review and approval, denial or revocation of permits for repairs or maintenance
pursuant to this chapter.

B. No permit shall be issued for any repairs or.maintenance where:

1. The activity to be conducted under the permit violates any provision of this
Code or State or Federal law;

2. The Community Development Director, or his or her designee, determines
that the activity described in‘the permit would adversely affect the public health,
safety or welfare.

C. The Community Development Director, or his or her designee, may deny or revoke
a permit for repairs or_maintenance, or the application for the same, if he or she
determines any of the following:

1. Continued activity under the permit will violate this Code or State or Federal
aw;

2. Activity under the permit constitutes a violation of any other provision of this
Code;

3.  Abandonment of the repairs or maintenance has occurred;

4. There has been any material deviation from the precise nature, location,
scope of work or estimated date for completion as described on the permit
application during the tenure of the permit; or

5. The permittee has made any misrepresentation regarding the precise nature,
location, scope of work or estimated date of completion on the permit application.

D. The procedure for revocation of a permit for repairs or maintenance shall require
that the Community Development Director, or his or her designee, conduct an
investigation of the facts surrounding the alleged violation of any portion of this chapter
and notify the permittee in writing of his or her intent to revoke any such permit issued
pursuant to this chapter. The notice of intent to revoke shall become effective, and the
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permit for repairs or maintenance shall be revoked, fifteen (15) days after the date of
the notice of intent to revoke unless the permittee files an appeal prior to the expiration
of that period of time in accordance with the procedures set forth in Chapter 17.65.

17.50.140 Repairs or Maintenance Permits - Appeal of Denial or Revocation.

Any person whose application for a permit for repairs or maintenance is denied or who

receives notice of intent to revoke a permit for repairs or maintenance may appeal that

decision in accordance with the procedures set forth in Chapter 17.65.

Chapter 17.55 DREDGING PERMITS

Sections:
17.55.010 Permit Required.
17.55.020 Application for Dredging Permits.
17.55.030 Limits on Development
17.55.040 Limits on Uses
17.55.050 Rights of Appeal or Calls-for Review

17.55.10 Permit Required.

A. Dredging bayward of residential and commercial property shall be the
responsibility of the harbor permittee for the area delineated by the bayward
prolongations of upland side propertylines and the U.S. project line. All such dredging
will require a dredging permit from the Public Works Department and other agencies
with jurisdictional authority and may be subject to engineering approval by the Public
Works Department.

B. Dredging outside the established harbor lines will require prior approval by the
Public Works Department and the U.S. Army Corps of Engineers. (Ord. 2018-17 §
50, 2018: Ord. 2008-2 § 1 (part), 2008)

17.55.20  Application for Dredging Permits.

A. Required Forms. Applications for dredging permits shall be filed in the office of
the Public Works Department in writing on forms prescribed by the Public Works
Director.

B. Required Materials. Applications shall be accompanied by all plans, maps,
and other materials required by the prescribed forms, unless specifically waived by
the Public Works Director. Applications shall include the following:

1.Eelgrass (Zostera marina) and Caulerpa taxifolia protocol surveys;

2.Grain size analysis;

3.ldentification of the dredge disposal site and dredge quantities; and

4.Any other materials the Public Works Director deems necessary to support the
application.

C. Required Signatures. Application for discretionary approvals may be made by
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the owner, lessee, or agent of the owner of the property affected. The application
shall be signed by the owner of record or may be signed by the lessee or by an
authorized agent if written authorization from the owner of record is filed concurrently
with the application.

D. Fees. Applications shall be accompanied by a fee as established by resolution
of the City Council. (Ord. 2018-17 8§ 51, 52, 2018; Ord. 2008-2 § 1 (part), 2008)

17.55.30 Limits on Development.

Development involving the diking, filling or dredging of open coastal waters, wetlands,
or estuaries shall only be permitted under the following circumstances:

A. Only if there is no feasible, less environmentally damaging alternative.

B. If there is no feasible, less environmentally damaging alternative, mitigation
measures shall be provided to minimize adverse environmental effects.

C. Dredged materials suitable for beneficial reuse shall be transported for such
purposes to appropriate areas and placed in a manner that minimizes adverse effects
on the environment. The permittee shall be encouraged to work with the City in making
sure materials are available for harbor beach replenishment.

D. Diking, filling or dredging projects shall sustain the functional capacity of the
wetland, or estuary. In order to establish that the funectional capacity is being
maintained, the applicant must demonstrate all of the following:

1. That the project does not alter presently occurring plant and animal populations
in the ecosystem in a manner that would impair the long-term stability of the
ecosystem; i.e., natural speciesdiversity, abundance, and composition are essentially
unchanged as a result of the project;

2. That the project does not harm or destroy a species or habitat that is rare or
endangered;

3. That the project does not harm a species or habitat that is essential to the natural
biological functioning of the wetland or estuary;

4. That the project. does. not significantly reduce consumptive (e.g., fishing,
aquaculture and hunting) or non-consumptive (e.g., water quality and research
opportunity) values of the wetland or estuarine ecosystem.

E. Dredging and dredged material disposal shall avoid significant disruption to
marine and wildlife habitats and water circulation. (Ord. 2008-2 § 1 (part), 2008)

17.55.040 Limits on Uses.

Development involving diking, filling or dredging of open coastal waters, wetlands,
and estuaries shall be limited to uses consistent with Section 30233 of the California
Public Resources Code (Coastal Act) and the certified Local Coastal Program.
(Ord. 2013-11 § 174, 2013: Ord. 2008-2 § 1(part), 2008)

17.55.050 — Rights of Appeal or Calls for Review

The decision of the Public Works Director may be appealed or called for review by
the City Council within the time and in accordance with the procedures prescribed
by Chapter 17.65, or any successor chapter.

Chapter 17.60 HARBOR PERMITS ANDLEASES
1L
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Sections:

17.60.010 Permitsand-Public Trust Lands-teases—General.
17.60.020 Application for Permits.

17.60.030 Pier Permits for Noncommercial Piers.

17.60.040 Mooring Permits.

17.60.050 Houseboats.

17.60.060 Leases/Permits of Public Trust Lands.

17.60.010 Permitsand-Public Trust Lands-Leases—General.
A. Applicability. Public trust lands include tidelands, submerged lands, the beds of
navigable lakes and rivers, and historic tidelands and submerged lands that are
presently filled or reclaimed and which were subject to the public trust at any time.

B. Limits on Uses. Public trust lands are subject t6 the Common Law Public Trust,
which limits uses to navigation, fishing, commerce, public access, water-oriented
recreation, open space and environmental protection.

C. Exceptions. State legislation has modified public trust restrictions for the historic
tidelands in Beacon Bay, the Balboa Bay Club, and Harbor Island.

1. Beacon Bay. The Beacon Bay.Bill (Chapter.74, Statutes of 1978) and Senate Bill
573 (Chapter 317, Statutes of 1997) allow.the residential lots of Beacon Bay located
within State tidelands to be leased for residentiakpurposes until June 27, 2043.

2. Balboa Bay Resort. The Beacon Bay Bill (Chapter 74 of the Statutes of 1978) and
Assembly Bill 3139 (Chapter 728, Statutes of 1994) allow Parcel D of the Balboa Bay
Resort to be leased for residential purposes until December 31, 2044.

3. Harbor Island. Chapter 715, Statutes of 1984 allow the filled or reclaimed land
on Harbor Islandto be leased for nonpermanent recreational and landscaping
purposes untll March 22 2047.

wetatren—ef—the%grelatwely—rmpesed—pubhc—trust—The Clty manages the tldelands
through a serles of permlts franchlses and leases. Ihe—Flulehc—WerIeer#eeter—shaH

Harbepeemmrssreprer—theertyeeuneH—Thls chapter applles to permlts or Ieases for

public trust lands used for commercial purposes by an entity other than the City, pier
permits for non-commerical piers, and mooring permits.(Ord. 2018-178§ 53, 2018:
Ord. 2013-1 § 7, 2013: Ord. 2008-2 § 1 (part), 2008)
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17.60.20 Application for Permits.

A. Required Forms. Applications for permits or leases which pertain to the harbor
under the provisions of this titte-chapter shall be filed in the Public Works Department,
in writing, on forms prescribed by the Public Works Director_and in compliance with

Section 17.05.115.

B. Required Materials. Applications shall be accompanied by all plans,
maps, and other materials required by the prescribed forms, unless
specifically waived by the Public Works Director. The Public Works Director
may request additional materials deemed necessary to support the
application.

C. Required Signatures. Application for discretionary approvals may be
made by the owner, lessee, or agent of the owner of the property affected. The
application shall be signed by the owner of record or may be signed by the
lessee or by an authorized agent if written authorization from the owner of
record is filed concurrently with the application.

D. Fees. Applications and renewals shall be accompanied by a fee as
established by resolution of the City Council.

E. Tidelands Users. Users of public tidelands, including commercial and
noncommercial users, shall be subjectto rental.or lease charges reflective of
the fair market value related to such use as-established by the City Council
with the assistance of an appraisal. (Ord. 2018-17 8§ 54, 55, 2018; Ord. 2013-
1 8§ 8, 2013; Ord. 2008-2 § 1 (part), 2008)

17.60.30 Pier Permits for Noncommercial Piers.

A. Non-commercial Pier Permits. Upon the request of the abutting upland
residential property owner; or lessee or the authorized agentof the owner_or
lessee (as the case.may be), and in accordance with all applicable laws
including, but not limited to, Subsections 17.35.020(A) and 17.35.020(B) of
this Code, a residential pier permit shall be issued for up to ten (10) years.
The City shall extend the term of any residential pier permit for up to ten (10)
years upon: (1) permit expiration and the request of the owner or; lessee or
the authorized agent of the owner _or lessee (as the case may be); or (2) upon
sale of the abutting upland property and the request of the new owner or; lessee
or authorized agent of the owner_or lessee (as the case may be). The
maximum term of any permit issued hereunder, with extensions, shall be fifty
(50) years. After fifty (50) years, the abutting upland residential property
owner, or lessee or the authorized agent efthe-ewner- as the case may be shall
be required to apply for a new residential pier permit.

B. Rental Fees.

1. Rental Fee Required. Every owner or permit holder who maintains a pier
used for noncommercial purposes, any part of which extends into public tide
lands, shall pay to the City the applicable pier permit rental fee for such
portions of the pier that extend into public tidelands, as established by City
Council resolution.

C. Transfer of Non-commercial Pier Permits.

1. Permits for harberstractures-non-commercial piers are issued subject to the
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condition that any improvements constructed shall not be sold in whole or part,
leased, or transferred, without the prior written consent of the City.

2. Whenever a permittee sells the abutting residential upland property, a request
shall be made to the City to transfer the permit. Forms for this purpose may be
obtained from the Public Works Department. Failure to apply for a transfer within thirty
(30)days from the date that the abutting upland residential property changed
ownership will result in an additional fee as established by resolution of the City
Council.

3. Along with the City Manager, the Public Works Director is authorized to
approve transfers to the new owners or long-term lessee of the abutting upland
residential property.

4. Prior to the transfer of a pier permit, all harbor structures shall be inspected for
compliance with the City’s minimum plumbing, electrical and structural requirements,
and the conditions of the existing permit. All structural deficiencies must be corrected
prior to the transfer of the permit.

5. Noncommercial piers may be rented/leased, in whole or in part, —by-the
oewner(s)-or-oceupant(s)-of-the—abutting—propefty—permittee to a third party_(or
parties). Such rental/lease shall not be deemed a transfer under this section. (Ord.
2018-1788 56, 57, 2018; Ord. 2014-8 § 1,2014; Ord. 2013-27 § 3, 2013: Ord. 2013-
189, 2013: Ord. 2008-2 § 1 (part), 2008)

6. The provisions of this Section shall. not'apply to piers, docks or other
structures located in the Promontory Bay and the waters over privately owned
land.

17.60.40 Mooring Permits.

A. Permit Required..No person shall place, erect, construct, maintain, use or tie to a
mooring in the waters of Newport Harbor over City-owned or controlled tidelands
(i.e., an offshere mooring) or in the nearshore perimeter of Newport Harbor and
its island<perpendicular_to the shoreline (i.e. an onshore mooring) without first
having<obtained a mooring permit from the Harbormaster or having otherwise
complied with this section. A mooring permit is in the nature of a license for the
temporary use of a specific location within the Newport Harbor.

B. Issuance of Permit—Conditions. The Harbormaster, in furtherance of the tideland
grants to the City, may issue a mooring permit or mooring sub permit to allow the
mooring permittee or mooring sub-permittee to temporarily use a portion of the
waters of Newport Harbor for the mooring of a vessel. Upon-the-effective-date-of
this-ehapter,a-A _mooring permittee may hold up to two mooring permits at any
time. A mooring permittee that helds—held more than two mooring permits prior
May 11, 2017 te-the—effective-date—of-thischaptermay continue to hold the
mooring permits until the permits are sold, revoked, or otherwise transferred
under this chapter.

1. Exceptions.

a. The Balboa Yacht Club and the Newport Harbor Yacht Club (collectively,
“yacht clubs”) currently hold permits for single point moorings placed within certain
mooring area boundaries established by the City, except as noted in subsection
(B)(3)(f) of this section. In addition, the Lido Isle Community Association (“LICA”) has
permits for onshore moorings on Lido Isle. These organizations shall hold their
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respective permits under the yacht club, or respective organization name, for the

moorings identified by the City as under their respective control as of May 11, 2017

atthe time-ofenactmentofthe-ordinancecodifiedinthissection-The yacht clubs and

LICA shall be solely responsible for managing moorings under their control and shall

be permitted to assign moorings under their control to yacht club members and

members of LICA, respectively. The yacht clubs and LICA shall keep accurate
records of the name and address of the club members and community association
members to which each mooring has been assigned. The yacht clubs and LICA may
not sell or otherwise transfer the moorings under their control to a third-party that is
not a member of the yacht club or LICA. Mooring records shall be provided annually

to the Harbormaster on or before February 1st. The yacht clubs shall provide 24/7

contact information for mooring permittees.

b. Mooring of a Tender. A single vessel no longer than fourteen (14) feet in overall
length to serve as access to and from the assigned vessel may be secured to the
assigned vessel or may be secured to the offshore mooring in the absence of the
assigned vessel. Notwithstanding the single vessel restriction, permitted live-aboards
may secure up to two vessels no longer than fourteen (14) feet in overall length to
the assigned vessel, to serve as access to and from the assigned live-aboard vessel.

c. Multiple Vessel Mooring System Program. The Harbormaster may approve a
multiple vessel mooring system in the mooring areas of Newport Harbor Yacht Club
and the Balboa Yacht Club. An

application for a multiple vessel mooring system shall be submitted in writing to the
Harbormaster, who shall evaluate the application based upon standards he or she shall
have established.

2. Permit Requirements.. Each mooring permit may be issued for up to two natural
persons (“mooring permittee(s)”) who shall be individually and collectively responsible
for all activities related.to the mooring permit. To the satisfaction of the Harbormaster,
the mooring permittee(s) shall:

a. ldentify on-the. permit the full legal name(s), current address(es), current
telephone number(s) and current e-mail address(es), if one exists, of the mooring
permittee(s);

b. Agree to be responsible for permit rent, fees, maintenance and repair of mooring
equipment;

b.c. Agree to allowthe Harbor Department to board the permittee’s vessel at any

time_without prior notice to inspect the condition and operability of the marine

sanitation devices(s) and/or insert dye tabs to determine whether said devices are
discharging overboard.

e-d. The permit for joint ownership moorings shall provide that all parties shall have
equal rights under the permit and shall be held jointly responsible for compliance with
all rules, regulations, and conditions set forth in the mooring permit;

d-e. Grant permission to the City to temporarily assign the mooring to another vessel
when it is unoccupied through the issuance of a mooring sub-permit;

e.f. Agree to defend and indemnify the City and any other government entity with
jurisdiction against any claims or losses arising out of, or related to the use of, the
mooring permit except where the claim or loss arises from the sub-permittee’s damage
of the mooring, or out of the negligence and/or misconduct of a person assigned the
mooring as a mooring sub-permittee under subsections (G) and/or (H) of this section;

£0. Provide proof of insurance on a vessel as may be determined by the City’s Risk
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Manager,;

g-h. Provide registration or other proof of controlling possessory right in the assigned
vessel, all to the satisfaction of the Harbormaster;

k. Agree to pay fair market value rent, as established by resolution of the City
Council, on a rent schedule established by the Harbormaster, which shall be similar
to the schedule used to collect rent from other tidelands users in Newport Harbor;
kl._Agree that the mooring permit does not provide any ownership interest in the
underlying tidelands, which are held in trust by the City and owned by the people of the
State of California; and
k. Authorize the City, or its designee, to move the vessel on the mooring to another
locationwhen deemed necessary by the Public Works Director and/or Harbormaster.
3. Permittee/Transferee Qualifications. A mooring permit may be held by, or
transferred to, only the following persons:

a. A natural person(s) holding title to an assigned vessel;

b. An executor or administrator carrying out the terms of a will or administering a
probated estate that holds a mooring permit, but only for the period of time prior to
distribution of the estate;

c. Aninter vivos trust, family trust, or other similartype of trust estate holding a mooring
permit, solong as alltrustors are natural personsand the primary mooring permittee shall
be the trustee of the trust;

d. An approved transferee whose vessel and/or'mooring permit are subject to any of
the terms and conditions stated in subsection (E) of this section;

e. A marine contractor, or marine support service provider, holding a mooring permit
used to provide current or ongoing harbor infrastructure and marine or fishing services
(such as maintenance and dredging);

f. Balboa Island Yacht Club for the purposes of youth education in boating and marine
activities; Kerckhoff Marine Laboratories for the purpose of marine and oceanographic
research; and American Legion Post 291 for the purpose of serving veterans and their
families and supplying them ‘with affordable access to boating and harbor activities; or
similar marine educational entities;

g. The Balboa Yacht Club, Newport Harbor Yacht Club (collectively “yacht clubs”) and
the Lido Isle Community Association—only for those moorings assigned by the City
within certain established mooring areas or locations, prior to May 11, 2017 the
enactment—of -the—amended—ordinance—codified—in—this—section—These designated
mooring areas may not be expanded. The boundaries of these mooring areas are
graphically depicted by National Oceanographic and Atmospheric Administration
(“NOAA”) Chart Number 18754. Yacht clubs shall be entitled to maximum number of
moorings as can be accommodated in the mooring fields designated in NOAA Chart
Number 18754 and at a minimum the current number of moorings assigned to them as
of May 11, 2017 the-effective-date-of-the-ordinance-codified-in-thissection:

C. Plans and Specifications Required. No mooring permit shall be issued for
placing, erecting, constructing or maintaining a mooring or buoy unless such mooring
or buoy is constructed:

1. In accordance with standard plans and specifications approved by the
Harbormaster and at a location approved by the Harbormaster; or

2. In accordance with other plans and specifications for such mooring or buoy which
have been submitted by the applicant, showing the construction of such proposed
mooring or buoy together with the location thereof, and which meet the requirements
established in this chapter and which have been approved by the Harbormaster.
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D. Late Fees. A ten (10) percent late charge shall be added to all payments due
but not received by City by the due date.

E. Transfer of Permit. No mooring permittee shall transfer a permit for a mooring
or buoy granted under the provisions of this chapter, except:

1. When transferred from a natural person to another member of his or her
immediate family, which shall be defined for the purposes of this section as the mooring
permittee’s spouse and heirs at law to the second degree of consanguinity; or

2. Except when transferred to immediate family, a mooring permit may only be
transferred under this subsection up to one time in any twelve (12) month period.

F. Procedures for Transfers. Permits shall not be transferred without the prior
written approval of the Harbormaster. The Harbormaster may approve the transfer of
a mooring permit under the procedures set out below:

1. The mooring permittee(s) (or, if the permittee is deceased or incapacitated, the
transferee) shall submit to the Harbormaster:

a. A completed mooring transfer form (on the form provided by the
Harbormaster); and b. Documentation that the proposed new mooring permittee
(transferee) qualifies as a mooring permittee under subsection (B)(3) of this section.

2. Iftransferee intends to purchase an assigned vessel but does not have title on
the assigned vessel owned by the mooring permittee and transferor at the time of
transfer, then:

a. Within sixty (60) days of a transfer, transferee shall submit to the Harbormaster
a copy of a California Department of Motor Vehicles registration or other current
registration (or, in lieu thereof,
US. Coast Guard documentation of . ownership) documenting transferee’s
ownership of the assigned vessel or, in the case of an onshore mooring, a
photograph of the assigned vessel ifit is not subject to vessel registration laws. The
Harbor Department shall inspect the vessel at its office for compliance with Section
17.25.20 of the Newport Beach Municipal Code before assignment is approved; or

b. If such documentation is not received by the Harbormaster within the sixty (60) day
period, then the vessel or the mooring may be impounded, the mooring may be deemed

3. If transferee intends to moor a vessel other than the assigned vessel and does
not have title to the vessel that will be moored at the time of transfer, then:

a. Within sixty (60) days of an approved transfer, the transferee shall notify the
Harbormaster that the assigned vessel has been removed from the mooring and
before a new vessel may be placed on the mooring shall submit to the Harbormaster
a copy of a California Department of Motor Vehicles registration or other current
registration (or, in lieu thereof, U.S. Coast Guard documentation of ownership)
documenting transferee’s ownership of the new assigned vessel, or in the case of a
shore mooring, a photograph of the new assigned vessel if it is not subject to vessel
registration laws; or

b. If the documentation is not received within sixty (60) days of a transfer, the
mooring may be deemed vacant by the Harbormaster and the mooring may be
assigned pursuant to subsections
(G) and (H) of this section. The mooring may remain vacant until such time the
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permittee notifies the Harbormaster of their intent to assign their vessel to the
mooring.

4. The transfer request shall be denied unless mooring permit rent, including late
payment fees, is paid current; registration or documentation and insurance; required
mooring inspections are current; required maintenance and repairs are complete and
there are no derelict or unauthorized vessel(s) on the mooring, the vessel is the
appropriate length.

5. The mooring permittee and transferee shall provide a written agreement to
defend and indemnify the City of Newport Beach in any dispute with a third party over
transferee’s right to be the mooring permittee or in any dispute with a third party over
the mooring permittee’s right to transfer the permit.

6. Transfer Approval. Upon confirmation of compliance with this subsection, the
Harbormaster must find all of the following conditions to approve the transfer of a
mooring permit;

a. The mooring permittee no longer owns the assigned vessel or has retained
ownership of the assigned vessel and has permanently vacated the mooring;

b. The transferee has met all the qualifications and conditions for issuance of a
permit in subsection

18 of this section;

c. The transferor or transferee has reported to the Harbormaster the price paid for
the mooring permit, and has paid.to the City the required transfer rental charge; and

d. The transferor represents that. he/shelit. did not discriminate against any
transferee or prospective transferee because of race, religious creed, color, national
origin, ancestry, physical-handicap, medical condition, marital status, sex, sexual
orientation, age or any-other impermissible basis under law.

7. The Harbormaster may-approve a one-for-one exchange of moorings between
two mooring permittees, subject to compliance with this subsection without any
transfer rental advance charge imposed by the City.

8. The Harbormaster may approve the changing of an assigned vessel on the
permit, subject to the requirements of subsection (B) of this section, without any
transfer rental advance charge imposed by the City.

9. Following an approved transfer, the Harbormaster shall list the transfer price of
the mooring permit on a publicly available website hosted by the City, or on a third-
party’s website under contract with the City to host information regarding mooring
permit transfers.

G. City’s Authority to Assign Moorings through Use of Sub-Permits. With the
exception of the Balboa Yacht Club, the Newport Harbor Yacht Club, and the Lido
Isle Community Association’s designated moorings, a mooring permittee may not
rent, assign, or transfer the use of the mooring to any other person. With the exception
of moorings issued to mooring permittees described in subsection (B)(3)(e) of this
section, Sity-the Harbormaster shall have the authority to assign vacant moorings to
sub-permittees pursuant to the following provisions:

1. Deemed Vacant Moorings. Gity-The Harbormaster may assign deemed
vacant moorings through the issuance of sub-permits at #s-his or her own
discretion. Sub-permits may be renewed upon availability. The mooring
permittee may reclaim its mooring upon three days’ prior written notice to City
the Harbormaster of its intent to return the assigned vessel to the mooring.
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A “deemed vacant mooring” shall be defined as a mooring upon which:

a. An assigned vessel has not been attached for thirty (30) consecutive
days or more; or

b. A vessel, other than an assigned vessel, has been attached for thirty

(30) days or more; or

¢. Required documentation for an assigned vessel has not been provided
for a transfer request pursuant to subsection (E) of this section.

2. Noticed Vacant Moorings. Sity-The Harbormaster may assign noticed
vacant moorings at #s-his or her own discretion through the issuance of a
mooring sub-permit for any period of time, up to the reoccupation date on
mooring permittee’s written notice, or the twenty-four (24)hour written notice
per subsection (G)(2)(b) of this section. If the mooring continues to be vacant
for thirty (30) days past the reoccupation date indicated on mooring
permittee’s notice, and there is no further written notice from mooring
permittee, the mooring shall become a deemed vacant mooring.

a. Mooring permittee may provide written notice to City-the Harbormaster
of its intent to vacate its mooring for fifteen (15) days or more. These moorings
shall be “noticed vacant moorings.” Written notice shall include the date the
mooring permittee intends to vacate his/her mooring, and the date he/she
intends to reoccupy the mooring with the assignedvessel.

b. If a_ mooring permittee provides written notice, the mooring permittee
may reclaim the assigned mooring on the reoccupation date indicated in
his/her written notice or, if the mooring permittee returns prior to or after the
reoccupation date, upon twenty-four (24) hours’ written notice to the
CityHarbormaster.

H. Procedures for.Mooring Sub-Permit Issuance. Any natural person wishing to
use a mooring pursuant to the issuance of a sub-permit must enter into a written
mooring sub-permit agreement with the City that includes the following:

1. Awrittenrepresentation of the currentvessel length which shall be satisfactory
to the Harbormaster;

2. An agreement to be responsible for any damage to mooring equipment; to
defend and indemnify the City of Newport Beach and the mooring permittee against
any claims or losses-arising out of, or related to, the mooring rental; to require the
mooring sub-permittee provide proof of insurance as may be determined by the City’s
Risk Manager; to require registration or other proof of ownership; to require an
equipment damage deposit, all to the satisfaction of the Harbormaster; and authorize
the City, or its designee, to move the vessel on the mooring to another location when
deemed necessary by the Public Works Director and/or Harbormaster;

3. The repair of any damage to the mooring equipment shall be paid by the
mooring sub-permittee. If the mooring is damaged by a vessel assigned by the City,
or the City’s agent, the City will arrange for the repair of the mooring with a qualified
vendor and provide notice to the permittee of the occurrence and the arranged repair
date. Should the sub-permittee fail to pay for the damage for any reason, the City will
pay for the required repairs to the mooring, and then seek reimbursement from the
sub-permittee. Also, the City will make available a mooring without charge for the
returning vessel of the mooring permittee until such time as their permitted mooring
is repaired,

4. Mooring sub-permittees shall provide approved mooring lines which shall be
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removed at the end of the rental period;

5. A mooring sub-permit agreement may be up to fifteen (15) days and may
terminate atany time for any reason, and may be renewed based on availability. Upon
return of the assigned vessel to the mooring, the Harbormaster will attempt to
reassign the sub-permittee to another mooring. Mooring sub-permittees have no
right of renewal or substitute moorings upon return of the assigned vessel, or upon
termination of a mooring sub-permit agreement for any reason. Mooring sub-
permittees accept an indefinite term at their own risk;

6. The mooring sub-permit rent will be based on a rate established by the Newport
Beach City Council,

7. Sub-permittees Live-abeards-may be temperarily-permitted-as-sub-permittees
stay aboard the vessel pending vessel inspection, for a period not to exceed fifteen
(15) days in any twelve (12) month period. The Harbormaster may grant extension(s)
for longer than fifteen (15) days;

8. Mooring sub-permits shall be offered to the public on a first-come, first-served
basis. City owned and operated moorings may befreserved in advance;

9. Subject to the Harbormaster’'s approval,/a mooring may be loaned free—of
charge-by the mooring permittee to a vessel.other than the assigned vessel subject

to the sub-permittee rental agreement:for Ag-more-than-thirty (30)-consecutive-days:;
provided; that:

a. The mooring permittee provides the: Harbormaster with written notice
identifying the vessel that will use the mooring;

¢-b. The vessel owner authorizes the City, or its designee, to move the vessel on
the mooring to another location when deemed necessary by the Harbormaster.

I. Mooring Permit Transfer Nonrefundable Rental Charge. The City shall charge
the mooring permittee for the right to transfer a mooring permit under subsection
(E) of this section in an amount equal to seventy-five (75) percent of the annual
mooring rent as established by City Council resolution. This transfer charge
represents a one-time non-refundable rental advance for the use of a mooring. A
mooring permit transfer charge shall not be required if:

The transfer is from the mooring permittee to the same mooring permittee as
trustor of an inter vivos trust, living trust or other similar estate planning tool; The
transfer is made under subsections (F)(7) and (8) of this section; or

3. The transfer is made pursuant to subsection (E)(1) of this section.

J. Surrendered Mooring Equipment. If the mooring permittee sells, transfers, or
otherwise no longer owns the assigned vessel and does not intend to apply for, or
does not receive, approval to transfer the permit to another, the permittee may provide
written notice to the Harbormaster of his or her intent to surrender the mooring permit;
otherwise the provisions of subsection (G) of this section regarding a vacant mooring
shall apply.

Once a mooring permit is surrendered, the mooring permittee shall remove the
assigned vessel and/or the mooring equipment thirty (30) days after written notice of
surrender of the permit, or, upon failure to remove the mooring equipment, title shall
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vest in the City and the City shall compensate mooring permittee the fair value for the
mooring equipment, less rent or fees owed, as provided in subsection (L) of this
section.

K. Revocation of Permit.

1. Grounds for Revocation. A mooring permit or sub-permit may be revoked upon
any of the following grounds set forth in Section 17.70.020, or any successor section,
or for any of the following:

a. The moored vessel or the mooring equipment has been determined to violate
the applicable mooring regulations in Section 17.25.020, or any successor section,
and the mooring permittee or sub- permittee has not made the necessary corrections
or repairs within the time required,;

b. The mooring permittee or sub-permittee has failed or refused to allow an
inspection of the vessel to determine if it is seaworthy and operable, a public nuisance
or in compliance with applicable marine sanitation device requirements including the
placement of a dye tab in the marine sanitation device;

c. Living aboard a vessel assigned to a mooring without a live-aboard permit
unless otherwise noted in subsection (G) of this'section;

d. When the mooring permittee or sub-permittee fails to pay any mooring rent or
fee when due and is in arrears for a period of sixty (60) days or more; or

e. When the mooring permittee has sublet their mooringin violation of this title.

2. Notice and Hearing. In the event theHarbormaster determines there are
grounds to revoke a permit issued pursuant to this chapter, the Harbormaster shall
proceed in the manner described by Section 17.70.020, or any success or section.

3. Upon revocation, it shall be the duty.of the mooring permittee to immediately
remove the mooring equipment and any moored vessel. If not removed within thirty
(30) days of revocation of the permit, the mooring equipment shall vest in the City and
may be auctioned by the City to another person or may be removed by the
Harbormaster and the cost of mooring equipment removal shall be paid by the mooring
permittee. Any moored vessel or equipment not removed within thirty (30) days may
be impounded by the City and disposed of in the manner provided by law. City
incurred costs of removal of mooring equipment or any vessel moored thereto may
be charged against the permittee and collected in any court of competent jurisdiction
or recovered by the City from the proceeds of sale of the vessel or mooring
equipment.

4. During any revocation proceeding under this subsection, if the mooring is
unoccupied, it may be temporarily assigned as a mooring for guest vessels by the
Harbormaster.

L. Moorings Reverting Back to City. Should a mooring revert back to the City for
any reason, whether through abandonment, surrender, failure to provide documents
pursuant to subsection (F) of this section, or for any other reason, the following shall
apply:

1. The mooring permittee shall be entitled to recover all of mooring permittee’s
mooring equipment within thirty (30) days of reversion;

2. If mooring permittee does not recover his or her mooring equipment, mooring
permittee shall be entitled to payment from the City of the fair value of the mooring
equipment as depreciated by use in an amount to be determined by the Harbormaster
and as set in the City’s master fee resolution, after any and all past due rent and fees,
if applicable, have been satisfied; and
3. The mooring may be publicly auctioned by the City, or the City’s designated
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representative, or the mooring may be used for other City purposes. (Ord. 2018-17 §
58, 2018: Ord. 2017-7 § 3, 2017: Ord. 2013-11 § 175, 2013; Ord. 2010-26 § 5, 2010:
Ord. 2008-2 § 1 (part), 2008)

Extension of Length of Assigned Vessel to Offshore Mooring

1.

Request for Extension of Vessel Occupancy Length. If an offshore mooring permitee

wishes to moor a vessel other than the assigned vessel that is or will be longer than
the assigned vessel, the Harbormaster may amend the existing offshore mooring permit
to_extend the vessel occupancy length to accommodate a longer vessel up to a
maximum _of five (5) additional feet upon the terms and conditions set forth below;
provided, however, that the Harbormaster may refer such applications to the Harbor
Commission for consideration and final action. Applications for the extension of vessel
occupancy length in excess of five (5) feet shall be submitted to the Harbor Commission
for consideration and rendering of a decision. For applications requiring the approval
of the Harbor Commission, the Harbormaster shall present to the Harbor Commission
all relevant facts to support the findings included in subsection 5, below.

Conditional Approval. An offshore mooring pefmitee.may submit an application to

amend an existing offshore mooring permit for'a vessel that is known to be longer than
the assigned vessel; or for a vessel that is expected to be.longer than the assigned
vessel if the offshore mooring permitteedoes notiat the time of making an application
know the identification of the vessel for which.an amendment to the existing offshore
mooring permitis being sought. Under either circumstance, the application shall include
detailed information of such vessel including make, model, year, Length Overall (LOA),
beam, dimension, vessel ID, and if the vessekidentification is not known at the time of
making an application, the Length Overall (LOA) of the proposed vessel for which the
applicant seeks approval and shall otherwise comply with all of the other application
requirements _and findings. If the Harbormaster or the Harbor Commission, as
applicable, approves an application forran amendment to the offshore mooring permit
under this sectionysuch approval shall be conditional and contingent upon the following

requirements:

(a) The mooring.permittee must occupy the mooring with the new vessel within twelve
(12) months following the date of approval;

(b) The mooring permittee’s rights pursuant_to a valid mooring permit, as amended,
shall not be sold or otherwise transferred for a period of twelve (12) months
following the date of occupancy of the mooring with the new vessel. The sale or
transfer of said permit shall comply with the requirements of subsections (B)(3),
(E) and (F) of Section 17.60.040.

Non-compliance with the either of the foregoing requirements will constitute grounds
for the Harbormaster to revoke the amendment to the mooring permit in accordance
with _Subsection 17.60.040(K). In the event that the Harbormaster determines that
there are grounds to revoke the amendment to the mooring permit issued pursuant to
this chapter, the Harbormaster shall proceed in the manner described by Section
17.70.020. Upon revocation, it shall be the duty of the mooring permittee to remove
the moored vessel and, upon such revocation, to return the mooring area where vessel
was assigned to its original length at the mooring permittee’s expense within 30-days
of written notification to do so. Rather than reverting back to the City upon such
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revocation, the mooring permittee may thereafter continue to use the mooring in
accordance with all of the terms and conditions of the original offshore mooring permit
and subject to all of the terms and provisions of Title 17 applicable to mooring permits.

3. Filing and Review of Request. An offshore mooring permitee shall file a written request
for an extension of the assigned vessel occupancy length with the Harbor Department
on a form prescribed by the Harbormaster, together with the filing fee required by the
City’s fee schedule adopted by resolution.

4. Application Requirements. An application for an extension of the vessel occupancy
length shall include the following information in addition to such other information as
may be required by the Harbormaster:

(a) The full identification of the applicant and the vessel for which an
amendment to the existing offshore mooring permit is sought, certifying
that the applicant and the assigned vessel have complied with (or in the
event the vessel identification is unknown, applicant will certify that such
unidentified vessel prior to occupying the mooring space will comply with)
all of the appropriate United States Coast Guard license, inspection, and
certification requirements, and<certifying that the applicant has read and is
otherwise familiar with all _of the: applicable rules and regulations
promulgated by the City, includingg but not limited to, the provisions of this
Title;

(b)  Such plans and specifications as_may be required by the Harbormaster
for such mooring.to accommodate the proposed longer vessel; and

(c)  Evidencedin support of the findings included in subsection 5, below.

5. Action on ExtensionsRequest. Upon receipt of a completed application for an extension

of the assignedvessel occupancy length, the Harbormaster or the Harbor Commission,
as applicable, may approve or conditionally approve an amendment to the offshore
mooring permit to. allow the extension of the vessel occupancy length (in the event of
an application for-an unidentified vessel only a conditional approval may be obtained)
only after first finding the following:

a. There have been no changes in the conditions or circumstances of the existing
offshore_ mooring permit so that there would have been grounds for denial of the
original offshore mooring permit or grounds for revocation thereof at the time an
application for extension of the assigned vessel occupancy length is filed.

b. The proposed extension of the assigned vessel occupancy length will not: (i)
impede or obstruct the fairways or channels or prevent or obstruct the passage of
other vessels between the rows, (ii) impede, obstruct or prevent other mooring
permitees from safely navigating in and out of adjacent moorings or moorings in
other rows connected by the same fairway to the row of the permitee’s vessel (iii)
extend beyond the outer boundaries of the mooring area or row, (iv) exceed the
intended vessel LOA established by the Harbor Commission for the row or mooring
area in which the vessel will be moored, and (v) exceed the maximum length of the
other vessels in the same row.

20



2:3.

DRAFT — FOR PUBLIC DISCUSSION PURPOSES ONLY

c. The applicant and the assigned vessel have complied with all of the appropriate
United States Coast Guard license, inspection, and certification requirements for the
assigned vessel and all of the applicable rules and regulations promulgated by the
City, including, but not limited to, the provisions of this Title.

d. The applicant agrees to cover all costs associated with modifying the length of the
mooring, including, but not limited to, any costs associated with relocating mooring
anchors and tackle, and any costs associated with re-sizing mooring tackle to meet
applicable mooring standards (e.qg. chain size).

M:N.
17.60.50 Houseboats.

A. Moorage Restrictions. No person shall moor or.dock a houseboat on the waters
of Newport Harbor.

B. No person shall use or occupy or permit the use or occupancy of a houseboat
for living quarters either permanently or on a temporary basis on the waters of Newport
Harbor. (Ord. 2008-2 § 1 (part), 2008)

17.60.60 Public Trust Lands.

lease:
A. Leases/Permits. In the event public trustlands are used for commercial

purposes by an entity other than the City, such as for example, a
commercial marina or.commercial pier, then thatentity shall enter
into a lease or permit with the City.

1. Leases shall provide lessees with a leasehold interest in the property for a
period of at least five (5) years, not to exceed a period of time as limited by the City
Charter or applicable State law.

Permits shall provide permittees with an interest in the property for a period of ten (10)
years or less, to be determined in the sole and absolute discretion of the City Manager._

The City Manager, or his or her designee, is authorized to enter into leases or permits

authorized by this section on behalf of the City in a form approved by the City Council
pursuant to Resolution No. 2012-91 for large commercial marinas and Resolution No.
2012-97 for commercial use of tidelands (as the same may be subsequently amended
from time to time by the City Council) or in such form as is substantially similar thereto;
provided, however, that the City Manager may instead refer the matter to the City Council
for consideration and approval. Furthermore, the City Manager, or his or her designee,
is_authorized to implement such leases or permits on behalf of the City and to issue
interpretations, waive provisions, and enter into amendments thereof.

B. Land Use. Leases and permits shall be for uses consistent with the public trust
and Section
17.05.080. Preference shall be given to coastal-dependent uses.

C. Public Access. Public access shall be provided in a manner consistent with
applicable law.
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D. Revenue. Rent under this section shall be based upon fair market value, as
determined by an authorized appraiser, survey, or other appropriate
valuations method, of the uses authorized in the lease or permit

as established by the City Council. Such-determination-shall-be-based—in-part;
he fin Ol I I .

E. Commercial uses provided under this Title 17 are exempt from any provision
requiring involvement of the owner or long-term lessee of an abutting upland property.
This subsection’s sole purpose is to allow a person to apply for a commercial pier permit
or lease in front of or encroaching upon abutting upland property not owned or leased
by the person applying for the permit.

F. All persons that receive a commercial permit or lease, whether it is a new permit
or lease or a transferred permit or lease, from the City to use public trust lands shall,
to the fullest extent permitted by law, indemnify, hold harmless and defend (with
counsel approved by the City, which approval shall not be unreasonably withheld) the
City, its elected officials, officers, employees, agents, attorneys, volunteers and
representatives from and against any and all claims; demands, obligations, damages,
actions, causes of action, suits, losses, judgments; fines, penalties, liabilities, costs and
expenses of every kind and nature whatsoever (individually, a “claim” or collectively,
“claims”), which may arise from or in any manner relate (directly or indirectly) to the
permit or lease including, but not limited to, the .issuance of any permit or lease, the
transfer of any permit or lease, the entry into any.permit or lease, permittee’s or lessee’s
occupancy or use_or occupancy or use by, or permittee’s or lessee’s guests, invitees,
sublessees, or licensees eceupaney-oruse-of the public trust lands, or improvements
including, but not limited to, any use involving petroleum based products, hazardous
materials, hazardous waste and/or other hazardous substances as defined by City,
County, State or Federal laws and regulations. The permittee’s or lessee’s obligations i
under this indemnity shall not extend to the degree any claim is proximately caused by
the sole negligence or willful'misconduct of the City, subject to any immunities which
may apply to the City with respect to such claims. This indemnification provision and
any other indemnification provided elsewhere in an individual permit or lease shall
survive the termination of said permit or lease and shall survive for the entire time that
any third party can make a claim.

This indemnity obligation shall apply independent of whether it is explicitly placed
within a particular commercial permit or lease. (Ord. 2013-27 88 4, 5, 2013; Ord. 2013-
1581, 2013; Ord. 2013-1 § 10, 2013: Ord. 2008-2 § 1 (part), 2008)
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Chapter 17.65 APPEALS OR CALLS FOR REVIEW

Sections:
17.65.010 Authorization.
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17.65.020 Time Limits.

17.65.030 Initiation.

17.65.040 Procedures.

17.65.050 Judicial Review of City Decision.

17.65.10 Authorization.
The purpose of this chapter is to provide procedures for the appeal or call for review

of decisions of the Public Works Director, Community Development Director,
Harbormaster and Harbor Commission under Title 17.

A. Decisions of the Public Works Director, Community Development Director
and/or Harbormaster resulting from his-er-hertheir respective administration of Title
17 this Cede-may be appealed to the Harbor Commission by any interested person.

B. Decisions of the Harbor Commission may be appealed to the City Council by
any interested person.

C. A member of the Harbor Commission, acting in their official capacity, may call
for review, to the Harbor Commission, decisions resulting from the Public Works
Director, Community Development Director and/or Harbormaster's administration of
this-Code Title 17 as applicable. The purpose of the call for review is to bring the
matter in front of the entire body for review.

A member of the City Council, acting intheir official capacity, may call for review,
to the City Council, decisions ofthe Harbor Commission. The purpose of the call for
review is to bring the matter in front of the entire body for review. (Ord.2018-17 § 62,
2018: Ord. 2015-9 § 32, 2015: Ord. 2008-2 § 1(part), 2008)

17.65.020 Time Limits.

Appeals or calls for review shall be initiated within fourteen (14) days following
the date efthe decision was rendered. (Ord. 2015-9 § 33, 2015: Ord. 2008-2
§ 1 (part), 2008)

17.65.30 Initiation.

A. Filing of Appeals and Calls for Review. Appeals or calls for review of decisions
of the Public Works Director, Community Development Director arefor Harbormaster
shall be made in writing to the City Clerk on forms provided by the Public Works
Director, Community Development Director andfor Harbormaster_as applicable.
Appeals or calls for review of decisions of the Harbor Commission shall be made in
writing to the City Clerk on forms provided by the City Clerk. The appeal shall state the
facts and basis for the appeal. A call for review initiated by a member of the Harbor
Commission or City Council, in their official capacity, shall be for the purpose of
bringing the matterin front of the entire body for review.

B. Fee. Appeals shall be accompanied by a fee as established by resolution of the
City Council. A call for review is exempt from the payment of a filing fee under Section
3.36.030, or any successor provision__The appeal fee shall be refunded to the
appellant if he or she is successful in his or her appeal under this section (e.Q.
decision being appealed is reversed)..
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C. Effect on Decisions. Decisions that are appealed or called for review shall not
become effective until the appeal or review is resolved. (Ord. 2018-17 § 63, 2018;
Ord. 2015-9 § 34, 2015: Ord. 2008-2 § 1 (part), 2008)

17.65.40 Procedures.

A. Hearing Date. An appeal or call for review shall be scheduled for a hearing
before the appellate or (reviewing) body within thirty (30) days of the filing of the appeal
or _call for -erreview unless both applicant-and-appellant and the City Manager ef
review-bedy consent to a later date._The City Clerk shall give notice to the appellant
of the time, date and place for the hearing not less than ten (10) days prior to the date
of the hearing by depositing it in the mail for delivery by the United States Postal
Service in a sealed envelope, postage prepaid, addressed to the appellant at his or
her last known address, as the same appears in the public records of the City.

B. Notice and Publlc Hearlng An appeal or caII for reV|eW hearlng shall be a publlc
hearing- A :
In addition to the notice given to the appellant descrlbed in subparagraph (A) above
notice-Netice of a public hearings under this Section 17.65.40 shall be given in the
manner required under Title 17 for the decision being appealed or called for review.

C. Plans and Materials. At an appealor review hearing, the decidinrg appellate of
reviewing body shall consider only the same application, plans and project-related
materials that were the subject of the original decision.

D. Hearing.

1. At the hearing, the deeidirg-appellate or.reviewing body shall review the record
of the decision and hear testimony of the appellant, i-anry-the-applicant-and any other
interested party. An appeal or call for review shall be de novo.

2. The failure of the appellant to appear at the hearing shall constitute a failure to exhaust
his or her administrative remedies.

3. The hearing neednot.be conducted in accordance with the technical rules of evidence.
Any relevant evidence may be.admitted if it is evidenced on which reasonable persons
are accustomed to rely in the conduct of serious affairs, regardless of the existence of
any common law.or statutory rule which might consider such admission improper in a
civil action in_courts_of.competent jurisdiction in this State. However, irrelevant or
unduly repetitious evidence shall be excluded.

4. The appellate (or reviewing) body may continue the hearing from time to time and/or
request additional information prior to issuing a written decision.

B.E. Required Findings. At an appeal or review hearing, the deciding
appellate (or reviewing) body shall make the findings prescribed in the individual
chapters of this Code when affirming, modifying or reversing the original decision.

E-F. Decision and Notice. After considering all of the testimony and
evidence presented at the hearing, the appellate (or reviewing) body shall issue a
written decision within thirty (30 days from the date of the conclusion of the hearing. affirm+rodify

arreversethe-onainalbdeastionWhena-The written decision is-medifted-arreversed:
the-appelate(erreviewing)-body-shall state the specific reasons for-mediication-or
reversel the decision, Besisiensenassealsshallberenderedbwithinthirp 203 days
ot the-close-ofthe-hearing—The written decision of the Harbor Commission shall be

served on the appellant within five (5) working days after the decision by the Public
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Works Director, Community Development Director andfor Harbormaster, as
applicable, shall-by deposit in the mail nretice-ofaHarbor-Commission-deeision-for
delivery by the United States Postal Service in a sealed envelope, postage prepaid,
addressed to the appellant at his or her last known address, as the same appears
in the public records of the City. andthe-The written decision of the City Council shall
be serviced by the City Clerk-shat-mai-a—neotice—ofa-City-Couneil-decision_in the
same manner and Wlth|n the same t|me as decrsron of the Harbor Commrssron are
served..

deersren—te—theﬂappueant—and—theaappeuant,—d—any—(Ord 2018 17 § 64, 2018 Ord
2015-9 § 35, 2015: Ord. 2008-2 § 1 (part), 2008)

17.65.050 Judicial Review of City Decision.

A person shall not seek judicial review of a City decision on any matter until all
appeals or calls for review, if applicable, to the Harbor Commission and City Council
have been first exhausted in compliance with this chapter. (Ord. 2015-9 § 36,2015)

Chapter 17.70 ENFORCEMENT

Sections:
17.70.010 Declaration of Nuisance —Abatement.
17.70.020 Revocation of Permit.

17.70.010 Declaration of Nuisance— Abatement.

Any building or structure set up, erected, constructed, altered, enlarged,
converted, moved or maintained in or over the waters of Newport Harbor or the Pacific
Ocean contrary to the'provisions of this Code, and any use of any land, water, building
or premises established, -.conducted, operated or maintained contrary to the
provisions of this'.Code, shall be and the same is declared to be unlawful and a public
nuisance; and the City Attorney shall, upon order of the City Council, immediately
commence action or proceedings for the abatement and removal and enjoinment
thereof in the manner provided by law, and shall take such other steps and shall
apply to such courts as may have jurisdiction to grant such relief as will abate and
remove such building or structure, and restrain and enjoin any person, firm or
corporation from setting up, erecting, building, maintaining, or using any such building
contrary to the provisions of this Code. Pursuant to Government Code Section 38773,
all expenses incurred by the City in connection with any action to abate a public
nuisance will be chargeable to the person(s) creating, causing, committing, or
maintaining the public nuisance. (Ord. 2008-2 § 1 (part), 2008)

17.70.20 Revocation of Permit.

A. Grounds for Revocation. Unless otherwise provided by the terms of a permit,
any permlt heretofore or hereafter granted under and pursuant to this Tltle 17 forany

be revoked by the Harbor Commrssmn upon any of the foIIowmg grounds
accordance with the provision of this section:
The development work, structure, use or activity has become detrimental to
commerce, navigation or fishing;
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The development work, structure, use or activity is detrimental to the use,
operation or development of the harberNewport Harbor or the Pacific Ocean,;

3. The development work, structure, use or activity has become a source of
pollution of the-harber Newport Harbor or the Pacific Ocean:

4. The development work, structure, use or activity does not comply with the
permit or does not meet the standards adopted by the Harbor Commission for such
development, work or structure;

5. The permittee has failed for a period of sixty (60) days to pay the fee or fees
heretofore or hereafter imposed for the occupancy of tidelands, filled tidelands or
submerged lands upon which such development, work or structure exists;

6. The development work or structure has fallen into a state of disrepair;

7. The space occupied by such development, work or structure is over public trust
land and such space is to be devoted to a more necessary public use;

8. The permittee has breached or failed to comply with the terms or conditions
contained in the permit or upon which the permitwas granted;

9. The development work, structure, use‘or activity violates the terms of the
tidelands trust grants to the City; or .

10. For any violation of this Title 17 or State or Federal law.

A mooring permit or sub-permit.may be revoked upon the foregoing grounds or
upon any of the grounds set forth in Subsection 17.60.040(K)

B. Notice and Hearing. Any such permit shal- may be revoked only after a public
hearing before the Harbor Commission at which the permittee has an opportunity to
be heard. At least fifteen (15) days’ notice of such hearing shall be given by the
Harbormaster in-writing by first-elass-certified mail with postage prepaid addressed
to the address of the permittee shown on such permit, setting out the date, time and
place of hearing, and specifying the facts which constitutes substantial evidence to
establish grounds for revocation. Such notice shall provide notice of the time, date
and location of the heatring.-

The Harbor Commission shall preside over the hearing
arn o L a O a a

be-censidered-by-theHarber-Commission- The Harbor Commission may continue a
hearing from time to time and may request additional information from the
Harbormaster or the permittee before issuing a decision. The failure of the permittee
to appear at the hearing shall constitute a failure to exhaust his or her administrative
remedies.

At the hearing, the permittee shall be given the opportunity to testify and present

evidence and shall raise any and all legal and factual issues concerning the

determination under this section. The hearing need not be conducted in accordance

with the technical rules of evidence. Any relevant evidence may be admitted if it is

evidence on which reasonable persons are accustomed to rely in the conduct of serious

affairs, regardless of the existence of any common law or statutory rule which might

consider such admission improper in a civil action.
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shall-befinal:
C. Decision and Notice. After considering the testimony and evidence presented at the

hearing, including, if applicable, the findings and recommendations submitted by
the Hearing Officer, the Harbor Commission shall issue a written decision,
including the findings upon which the decision was made, within forty-five (45)
days from the date of the conclusion of the hearing or, in the case of the conduct
of a hearing by a Hearing Officer, within forty-five (45) days from the date on which
the Harbor Commission receives the findings and recommendations of the
Hearing Officer. The decision of the Harbor Commission shall be final, unless
appealed or called for review. The written decision of the Harbor Commission
shall be served within five (5) working days after the date of the decision by the
City Clerk by certified mail with postage prepaid, addressed to the address of the
permittee shown on such permit.

I . . F I I I I' ; . . -
D. Effective Date. The decision of the Harbor Commission te—+eveke-a—permit-shall

become final fourteen (14) days after the date efthe decision_has been placed in the
United States mail by the City Clerk, unless appealed or called for review.

G-E. Rights of Appeal or Call for Review. The decision of the Harbor Commission
may be appealed or called for review by the City Council with the time and in accordance with
the procedures Appeals-orcallsferreview shall-be-as-prescribed by Chapter 17.65, or
any successor chapter. (Ord. 2015-9 88 37, 38, 2015; Ord. 2013-1 § 12, 2013; Ord.
2008-2 § 1 (part), 2008)
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